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TRADE AND HUMAN RIGHTS: 
A RELATIONSHIP TO DISCOVER 


Thomas Cottier* 


Everyone is entitled to a social and international order in which the rights 
and freedoms set forth in this Declaration can be fully realized. 


Article 28, Universal Declaration of Human Rights, 10 December 1948 


INTRODUCTION 
A. A new debate 


The establishment of the WTO marks the beginning of a new discourse which 
in previous decades has been largely absent, except for the well-known prob- 
lem of economic sanctions for human rights violations. Unlike in the early 
days of GATT, the relationship of trade regulation, trade liberalization, and 
human rights protection has been put on the agenda, mainly by NGOs. It is 
argued that trade liberalization impairs the realization of human rights, in 
particular in developing countries. In addition, the introduction of intellectual 
property protection, in particular of patenting for pharmaceuticals, gives rise 
to the argument that TRIPs is hostile to human rights. The thrust of the 
debate — following the patterns of the trade and environment debate — sug- 
gests that human rights are clearly primordial and deontological and trump 
utilitarian trade rules. In essence, as in other fields, international trade law is 
considered to be too intrusive. It is argued that trade regulation impairs the 
advancement of human rights. The WTO needs to be put back in its proper 
place and province: a better balance with human rights concern is wanted.’ 
Human rights reflect a full universe of human life and of the condition 
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humaine. They address many quarters of life. Some are suitable for setting 
fundamental boundaries. Others indicate what states should provide to the 
individual. Structurally, they are partly suitable for individual rights and can 
be brought into effect in court. Partly they are of a programmatic nature 
and need guidance, translation, and implementation by legislative action. The 
different normative levels of human rights will have to be taken into account 
in defining the relationship of human rights and trade rules. To what extent 
can a right to develop, a right to health be taken into account in interpreting 
international and national rules, for example on IPRs? To what extent should 
the right to information, the right to free speech, and other civil rights 
defending particular islands of private autonomy be taken into account? How 
do the normative differences play out? 

While human rights clearly emerged as key factors to determine the goals 
and aspirations of contemporary and twenty-first century justice and equity, 
the relationship with trade regulation is likely to be more complex than gener- 
ally assumed. The trading system has its own fundamental principles and 
values which cannot simply cede without impairing the stability of multilat- 
eralism. The relationship between trade and human rights needs to be thor- 
oughly explored, looking at the problem from different angles and perspect- 
ives. A glance at the interaction of human rights and economic regulation 
at the national constitutional level recalls that we are faced with a complex 
relationship. The same is true in a regional context, in particular within EC 
law. And the same is likely to be true on the global level where exploration is 
only in its beginnings. We add that the complexity not only relates to trade 
regulation, but to economic and international economic law at large. In this 
article, however, we seek to limit the analysis to the realm of areas within the 
proper province of WTO law. 


B. The legacy of splendid isolation 


The two areas evolved in splendid isolation — despite the fact that the concern 
for human rights started with the need to address slavery, and thus a trade 
issue, in the nineteenth century. Instead, they followed traditional institu- 
tional segregation. While human rights were rapidly established at the centre 
of international law doctrine after World War II, the same is not true for 
GATT. Certainly, for international law, trade regulation was, if at all, not 
more than one of the small villages off the big highways of human rights. 
Human rights doctrine did not attempt to conceptually integrate trade regula- 
tion. For example, the opus magnum on human rights by McDougal, Lasswell, 
and Chen does not substantially deal with GATT and its principles, not even 
when dealing with non-discrimination and protection of aliens.” More recent 
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work has not substantially changed this.’ It is only in recent years that trade 
regulation moved centre stage and has gradually become part of the regular 
curriculum and is being integrated in the doctrine of international law. We 
are still in the beginning of a process. Today, the debate on linking trade and 
human rights is most advanced in the field of labour standards that were put 
on the trade agenda a long time ago.* It has largely remained sectoral. A 
comprehensive view and theory on trade and human rights is still missing. 

It is submitted that the lack of communication and dialogue between these 
two traits of liberalism, both checking on states and imposing fundamental 
boundaries and positive requirements, is partly due to the very structure of 
classical international law as a highly fragmented field of law. The very basis 
of traditional international law as contract law does not promote the integra- 
tion of different fields. The same holds true for the relationship of trade or 
human rights and finance and monetary issues, labour, culture, investment, the 
law of the sea and, until recently, environmental rules. The fragmentation, of 
course, is also due to fragmentation in national governance which translates 
into international relations. The absence of overarching principles, the absence 
of a hierarchy of norms, and the predominance of sectorial treaty law largely 
explains the findings on different areas short of mutual communication. 

Yet, historical experience of economic integration shows that trade rules 
and human rights inevitably interact as integration proceeds. This can be 
observed in constitutional systems such as the United States, Germany, or 
Switzerland. Foremost, it can be observed within the European Communit- 
ies. Trade liberalization has led to the evolution of a proper body of intra- 
Community human rights protection in a process of claims and responses 
between individuals, Member States, and the European Court of Justice.’ 
Once again, we witness that integration cannot be limited to trade. Trade 
liberalization calls for flanking policies, both national and international. It 
calls for consideration of concurring and competing values at some stage. The 
same, it is submitted, is true for the global trading system as it advances into 
the twenty-first century. This is the challenge ahead. The changing structure 
of international law and the findings of coherence and interaction call upon 
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the process of constitutionalization. The question arises as to whether suc- 
cessful interaction of the two fields can take place without shared overarching 
principles which also can be mutually balanced. 

This article seeks to explore some areas of convergence and areas of tension 
in the relationship of trade regulation and human rights. It seeks to provide 
a framework for further work and to spot pertinent issues which need further 
reflection. I start by addressing normative issues, then turn to shared founda- 
tions and areas of divergence. I ask to what extent and under what conditions 
trade regulation and human rights could be mutually supportive. This also 
entails issues of institution-building and the process of constitutionalization 
of international law. 


I. NORMATIVE ISSUES 
A. Hierarchy or co-ordination? 


The normative relationship of trade rules and human rights is of paramount 
importance. Is it possible to establish that human rights norms are of a higher 
moral and legal rank than trade rules? Human rights standards emerged as 
key indicators and standards of contemporary and widely shared standards of 
justice. It is well established that human rights have become the benchmarks 
for the good and the bad. Violations of human rights equal morally bad con- 
duct. Does it follow that human rights therefore trump trade rules? 

Some of the human rights, such as the prohibition of torture or the prin- 
ciple of non-refoulement in refugee law, are of a peremptory nature (jus 
cogens) and trump other norms of international law. But most human rights, 
under current international law, are not of a higher rank than other sources 
of treaty or customary law. They do not inherently prevail. Moreover, funda- 
mental principles of trade law, in particular non-discrimination, are of equal 
and paramount importance in their own way and right. For trade regulations, 
they reflect equally important basic standards of justice, going beyond eco- 
nomic efficiency. Therefore, conflicts between human rights standards and 
basic principles of trade law thus cannot be solved by giving a priori prefer- 
ence to human rights, except for jus cogens. To some extent, there is room 
to grant exceptions under special provisions of trade agreements.° But as in 
constitutional law, conflicting rights need co-ordination and concordance to 
the utmost extent possible. It is difficult to say which in the abstract should 
prevail as a matter of principle. It is rather a matter of a mutual dialogue and 
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of interaction of what should enjoy equal status in its own right, taking into 
account strengths and weaknesses alike. 


B. Equal legitimacy 


The power and legitimacy of human rights relies upon different grounds: 
ethical foundations, expression and aspiration of justice, the rule of law and 
functional importance for open and democratic society and peace at large. 
There are different traditions in founding human rights: natural law, positiv- 
ism, legal experience, and theory of justice. There is no single theory. The 
respect of human dignity is at the core of law, of the idea of law and the very 
purpose of a homocentric legal system which includes environmental con- 
cerns in terms of third-generation rights. It enjoys a high level of support in 
public opinion and by civil society actors and the judiciary, while governments 
often remain ambiguous beyond rhetoric as they remain the principal targets 
of human rights claims and seek to defend non-intervention into domestic 
affairs.’ Its main weakness relies upon high aspirations combined with rela- 
tively weak enforcement and compliance by the international system in the 
real world. 

The power and legitimacy of the multilateral trade system essentially relies 
upon the same underlying values as human rights. Yet, it is justified differ- 
ently. Legitimacy is mainly drawn from economic theory and experience 
(comparative advantage) and remains essentially utilitarian, that is, looking at 
benefits for a majority without conceptualizing trade regulation in terms of 
individual rights. It has a powerful record of bringing about welfare and 
growth and a high level of implementation, supported by powerful economic 
interests. Its weakness relies upon one-sided emphasis of economic efficiency, 
difficulties with fully taking into account non-economic interests and policies, 
and in its limitation to an intergovernmental system that faces difficulties in 
coping with the challenge of democratic governance. 


II. SHARED FOUNDATIONS 
A. Common history 


Despite diverging theoretical underpinnings, trade liberalization under the 
GATT and international human rights are essential ingredients of the post- 
World War II order. Both are responses to the profound experience of totalit- 
arianism which entirely absorbed the individual both intellectually and eco- 
nomically. It is not a coincidence that the founding of GATT in 1947 and 
the Universal Declaration on Human Rights of 10 December 1948 emerge 
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in the same period, in the then-prevailing Zeitgeist of New Deal. Both were 
conceived to be of prime importance to keeping world peace and bringing 
about more stable international relations. Respect for dignity of the indi- 
vidual, political participation, and open markets, aim at bringing about not 
only economic efficiency and employment, but also cultural interaction and 
better understanding and friendship. As Harry Hawkins wrote in 1944: 
“Trade conflicts breed non-cooperation, suspicion, bitterness. Nations which 
are economic enemies are not likely to remain political friends for long.’® 
After the experience of totalitarianism, militarism, and command economy, 
both fields share a common libertarian trait: Both set fundamental boundaries 
to nation states and impose basic obligations. Both traditions are emanations 
of the rule of law, of government by law and not by men. Indeed, the rule of 
law perhaps is what amounts to the most important and shared foundation 
of human rights and the multilateral trading system of GATT and the WTO. 


B. Common fundamental boundaries 


In the first place, human rights and trade rules prescribe, under the rule of 
law, how far states may go in regulation and practice. They set limitations. 
The classical body of civil rights, embodied in Articles 3-18 of the Universal 
Declaration of Human Rights’ and restated and expanded in the Covenant 
on Civil and Political Rights,’® but also by regional instruments, in particular 
the European Convention on Human Rights,'’ mainly embodies and trans- 
lates the tradition of constitutional rights which emerged in the late eighteenth 
and the nineteenth century. They form, together with many other specialized 
agreements, part of the fundamental limitations of states and they 
complement other doctrines, such as federalism and checks and balances of 
governance. They assume these functions from within as constitutional rights, 
and from without, as internationally protected human rights. The funda- 
mental principles of the multilateral trading system, in particular non- 
discrimination (MFN and national treatment), the ban on quantitative and 
excessive restrictions and transparency, and the many specific rules emanating 
from these principles serve similar functions of limiting state action and regu- 
lation. Again, but to a weaker extent, this is also achieved domestically by 
constitutional law (such as the interstate commerce clause, or the constitu- 
tional concept of Wirtschaftsfretheit in European ordo-liberalism). Together, 
they form part of a vertical system of checks and balances in federal and 
international structures. Looking at fundamental rights at home and human 
rights on the international level and looking at basic principles of trade 
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regulation domestically and internationally, we may discern the basis of an 
overall ‘constitutional’ structure in, and by, which different hierarchical levels 
of governance interact and exert mutual control, both domestically and inter- 
nationally, all with a view to benefit the individual and to enhance human 
well-being. 


C. Common law of integration 


The body of rights enshrined in the Universal Declaration, however, is not 
limited to setting fundamental boundaries to authorities vis-a-vis the indi- 
vidual. The rights also prescribe positive state action. Articles 23—27 and the 
Covenant on Economic, Social and Cultural Rights'” set broad and ambitious 
standards as to what states ought to achieve domestically in treating citizens 
and non-citizens alike. The same, albeit to a lesser degree, can be observed 
in the multilateral trading system. Trade regulation and liberalization, going 
beyond negative integration, increasingly prescribes rules for proper conduct 
and law-making. It is no longer limited to negative integration. In particular, 
third generation rules on trade barriers are essentially of a prescriptive nature, 
for example intellectual property rights standards, or the rules on anti- 
dumping, or on government procurement. 

The era of the Cold War brought about an ideological split between nega- 
tive and positive rights. Human rights and trade rules in the Western system, 
following US constitutional law, primarily relied upon setting fundamental 
boundaries. Close analysis, however, will reveal that the two categories, while 
structurally different, are closely intertwined and cannot be successfully sep- 
arated in the long run. The Universal Declaration of 1948 recognized the 
importance both of negative and positive rights. It is submitted that trade 
liberalization, successfully undertaken by means of a series of eight multilat- 
eral trade rounds, become possible with the emergence, at the same time, of 
the welfare state, which allowed the balancing of the costs of liberalization, 
making them politically acceptable to losing constituencies. It is important to 
stress this relationship, and it is not a coincidence that neo-liberal policies 
conducted at the same time, both on the level of international trade liberaliz- 
ation and at home, have contributed to resistance to further liberalization as 
we witness them after the completion of the Uruguay Round, in particular, 
but not only, on the part of developing countries. Positive action is required 
domestically and on the international level in order to advance an overall 
agenda, and assistance in implementation and capacity building under the 
auspices of WTO are current emanations which may be further developed 
into broader schemes of global social and economic policy goals. It is no 
longer possible to categorize overall trade rules in simple terms of negative 
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integration. As human rights, they show different and complex structures. 
This is a further commonality of the two fields. 


D. Common impact on the nature of international law 


It is submitted that human rights and trade regulation both have substantially 
altered the nature of international law. Delineating fundamental boundaries 
of state action and prescribing positively what states should domestically 
achieve in order to comply with obligations incurred, international law has 
partly moved from its roots as a law of coexistence and co-operation to a law 
of integration, a law of shared rules and standards. The internationalization 
of human rights after World War II ideally put an end to the concept of 
reserved domestic and internal affairs (which before was reflected by limiting 
protection of individuals to diplomatic protection of own nationals) and to 
an effective principle of non-intervention under the UN Charter. Treatment 
of individuals, including and foremost of nationals at home (minorities, 
women, children), became an international concern and an important ele- 
ment in keeping the peace and advancing prosperity around the globe after 
the experiences of World War II. Likewise, but much more slowly, the same 
process can be observed in trade regulation. While market access remains an 
overriding policy goal, thus realizing the protection of own nationals and 
products abroad, the operation of rules has long transgressed purely interna- 
tional transactions. Liberalization of trade in services essentially defines 
domestic regimes. Protection of intellectual property essentially defines 
domestic law. And defining support levels in agriculture provides the very 
foundations not only of international rules, but the basic architectures of 
domestic farm and regional policies. They affect domestic and foreign 
nationals alike. Domestic law, in other words, is increasingly defined in terms 
of international standards, both of human rights and in trade regulation. 
Human rights and trade rules hence reshape the structure of international 
law in comparable ways. Naturally, international protection of human rights 
as well as the multilateral trading system formally operate under the umbrella 
of traditional precepts of international law. Yet, the high level of normative 
integration already achieved seems to render the classical framework more 
and more insufficient. It is interesting to observe that the process of constitu- 
tionalization of international law is being discussed independently, but in par- 
allel, in the field of human rights and in international trade regulation.'*® In 


See in particular the contributions in Graine de Burca and Joanne Scott (eds), The EU and the 
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both areas, the quality of the norms shows the deficiencies of contract-based 
international law. Both areas show a high degree of intrusiveness into 
domestic affairs, and are by no means limited to contractually co-ordinating 
life of different states in the tradition of co-existence and co-operation. Both 
reflect the global law of integration, albeit of different effectiveness, and with 
a number of divergences. 


II. AREAS OF TRADITIONAL DIVERGENCE 


The conceptual commonalties of human rights and the multilateral trading 
system are accompanied, at the outset, by areas of traditional conceptual 
divergence. Apart from fragmentation in doctrine, government and interna- 
tional organizations, they will require further analysis and reflection in order 
to bring about meaningful interaction and mutual support. What appears to 
diverge may eventually develop into convergence. 


A. The law-making processes 


International human rights and trade regulation markedly differ in the process 
of law-making. While the first one was drafted and created in a comprehensive 
and most ambitious manner of hard and aspirational norms, this is only true 
for the framework and for fundamental constitutional principles of the multi- 
lateral trading system of GATT and now the WTO, in particular non- 
discrimination and transparency. Otherwise, trade rules emerged over time, 
in an incremental process of negotiations and trade-offs during trade rounds. 
The one is top down, the other is mainly bottom up. The process of trade 
liberalization in goods and tomorrow mainly in services reflects a functional 
and inductive approach. It created different legal cultures. The idea of pro- 
gressive regulation is essentially alien to the field of human rights. This is 
partly due to the nature of these rights to the extent that they are conceived 
natural and pre-statal rights. They stem from a strong tradition and human 
experience in Western constitutional law, beginning with the French Revolu- 
tion, and were transferred as such to become part of the international system 
after World War II. Nevertheless, it is not inconceivable to approach the 
problem of enforceable minimal standards of human rights in the same, pro- 
gressive and stepwise manner. Perhaps this is an area where human rights 
could learn from the trading system with a view to aligning aspirations and 
implementation more effectively, all by defining a limited set of universal and 
operational core standards which may be expanded over decades. The point 
would merit further discussion. 


national law is an element of constitutionalization, particularly where possibilities if control and 
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B. Individual versus statal rights and obligations 


1. Conceptual divergence 

Conceptually, human rights and trade rules differ in terms of legal nature. 
Human rights are individual rights, pertaining to citizens. They can, or should 
be able to, be invoked by the individual vis-a-vis state authorities. The Euro- 
pean Convention on Human Rights, the implied doctrine of human rights 
protection by the European Court of Justice, as well as the voluntary com- 
plaint procedures under the Covenant are examples in point. Trade rules, on 
the other hand, were conceived to be rights of the state which may, or may 
not, be exercised on behalf of private operators. Except for intellectual prop- 
erty rights, the multilateral system does not yet recognize them formally as 
private rights. Accordingly, and even in the field of TRIPs, dispute settlement 
has conceptually remained a matter of inter-governmental disputes. Protec- 
tion of human rights, both domestically, but also internationally, adheres to 
the concept of citizens having standing in defending their rights, however 
imperfect and lacunose the practical arrangements may still be. 


2. Practical convergence 
In practical terms, however, it is important to note that these fundamental 
differences are less marked and may even disappear in the long run. First, 
human rights protection is not limited to individual claims. It is equally and 
perhaps foremost an important part of international relations between states. 
The work of the UN Human Rights Commission is intergovernmental work 
in the first place. The threat or use of economic sanctions and even of going 
to war on the grounds of collective human rights violations and humanitarian 
grounds, is another intergovernmental area. Or, conditionalities based upon 
good governance and human rights standards in the field of development 
assistance place protection on a general, as opposed to individualized, level. 
Finally, requirements to comply with human rights standards in order to join 
the European Union under Article 49 of the Treaty on European Union is 
yet another example of advanced intergovernmental obligations and action. 

The multilateral trading system, on the other hand, is moving towards more 
individualized remedies. States develop legal entitlement to access to interna- 
tional dispute settlement. The United States (Sec 301 Trade Act) and the 
European Communities (Trade Barrier Regulation) operate such systems, 
which reinforce the position of individual operators while still leaving final 
decisions and standing to governments. After all, it is not a secret that trade 
disputes are fought on behalf of private operators. They are the driving force 
behind the scenes. Moreover, there is a long-term trend to involve NGOs in 
dispute settlement, and we may see the day where private operators, beyond 
the WTO Agreement on Preshipment Inspection, will obtain standing in their 
own right under qualifications yet to be found. 

Finally, the discussion on direct effect, or on recognizing self-executing 
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status to trade rules, shows a further potential of convergence. While human 
rights are generally of a self-executing nature in the field of civil rights, most 
social and economic rights are programmatic in their nature and justiciable 
only to a limited extent. Currently, trade rules are denied direct effect in many 
jurisdictions, in particular the United States and the EU (but not necessarily 
Member States in areas of so-called mixed agreements). Structurally, how- 
ever, the issues of justiciability are similar to those witnessed in the field of 
human rights. Both areas can be approached on the basis of similar criteria. 
Both are open to the doctrine of consistent interpretation, which today enjoys 
a welcome revival and assists in creating awareness both of the existence of 
human rights and trade law standards in domestic courts and the bar. The 
marked difference in the legal nature of human rights and trade rules there- 
fore is a historical one, and may be dealt with, in the future, under areas of 
convergence, rather than of disparities. 

Squaring human rights and trade regulation may also contribute to the old 
debate whether principles of economic law, in particular non-discrimination, 
should be protected as fundamental rights in their own rights in line with the 
ordo-liberal European tradition.’* Mutual integration of human rights and 
the trading system may lead to a certain alignment of protected rights. It may 
provide a better balance and work towards a coherent and common concep- 
tual constitutional framework. The implications of such a step will need 
careful analysis from the perspective of law, economics, and international 
relations. 


C. Divergent coverage 


1. Overlapping circles 

There is a marked difference in coverage between human rights and trade 
regulation. While human rights essentially address and cover virtually all 
walks of human life, trade regulation is much more narrowly defined and 
functional, despite a large body of rules enshrined in international, regional, 
and national trade rules. Overall, the trading system and efficient economic 
performance is of paramount importance for the effective enjoyment of 
human rights, both civil, economic and social. Trade flows generally enhance 
overall welfare creation (GDP), and welfare is a critical ingredient to develop 
human rights in society at large. Operationally and in legal terms, the relation- 
ship may be depicted as two overlapping circles. Civil and procedural rights 
inherently play an important role in administrative and judicial activities 
relating to trade regulation. Economic and social rights are affected by trade 
regulation. 


4 Such was the starting point of Ernst-Ulrich Petersmann, Constitutional Functions and and Constitu- 
tional Problems of International Economic Law (Fribourg: University Press Fribourg 1991). 
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2. Missing pieces 

Interestingly, human rights do not cover all pertinent titles that are essential 
in operating the multilateral trading system. This is particularly true for the 
protection of private property rights. While the Universal Declaration recog- 
nizes property rights (real and intellectual), the protection of real estate is 
absent in the Covenant and was only protected subsequently under regional 
instruments, such as the European Convention on Human Rights. Generally, 
protection in international law is essentially limited to investment protection 
and thus of foreign investors. The domestic right holder is not addressed and 
left to national law. The situation can be readily explained by the ideological 
battles of the Cold War. Today, it should be reviewed. In a market economy, 
private rights over goods and services are an indispensable requirement 
in order to take part in the system and engage in domestic and trans- 
national transactions. Property rights, moreover, are a necessary ingredient 
for production. 

Similarly, the multilateral trading system does not address domestic real 
property rights. The existence of rights over movable goods is presumed, but 
not addressed. In contrast, the Uruguay Round produced substantial and 
detailed rules on intellectual property rights, as these rights are immediately 
essential for market access and for protection primarily of First World assets 
around the globe. These standards are not limited in their operation to foreign 
products and rightholders. They equally benefit domestic products and righ- 
tholders. But the same is not true for real property. International investment 
protection agreements do not extend standards to domestic owners. There is 
an imbalance as to real property despite the fact that these rights are of equal 
importance for the creation of market opportunities and the overall goals of 
good governance. Studies should therefore be encouraged in order to deter- 
mine whether real property rights should become effective parts of interna- 
tional human rights protection and of the trading system. 


D. Divergent enforcement and compliance 


1. In international law 

There are large divergences in effective adjudication and enforcement in 
international law. International human rights protection has remained institu- 
tionally weak on a global level.'” (Things are different in a regional context, 
in particular under the European Convention on Human Rights, which enjoys 
high levels of compliance.) Trade rules, on the other hand, are adjudicated 
by what perhaps amounts to the most effective institutional framework for 


© One author made the point: ‘The human rights regime is not working as an effective system because 
virtually no one is afraid of the possibility of sanctions, and many of the violators feel that the gains 
from their actions outweigh the unlikely legal consequences that might ensue’, David Barnhizer, 
‘Human Rights as a Strategic System’ in David Barnhizer (ed), Effective Strategies for Protecting 
Human Rights (Dartmouth: Ashgate 2001) 1. 
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dispute settlement and enforcement. It was seen that human rights codes and 
instruments proclaimed aspirations and high goals up front and much ahead 
of their times and with limited impact, while trade rules only gradually 
developed through the process of trade liberalizing rounds as elements of the 
global law of integration. At the same time, however, they developed an effi- 
cient dispute settlement system and a means of enforcement, which the up- 
front establishment in human rights failed to develop on a global level due to 
the strong intrusive potential of these rights on national sovereignty. The 
absence of effective mechanisms of law enforcement and compliance in 
human rights left the field largely in the domain of classical international law. 
It is for such reasons that the revolutionary challenge of human rights to state 
sovereignty and the system of nation states has not been felt so strongly after 
all. It is felt much more in the discourse of trade regulation, because the real 
effects of suspensions of rights, and the threat thereof, today are a reality 
under the dispute settlement system of the WTO. The potential change is 
mainly felt whenever the use of trade and economic sanctions for the purpose 
of enforcing minimal human rights standards is proposed. It is here that the 
revolutionary conceptual changes of the last fifty years are finally felt in real 
terms and may hurt those in power. And it is here that recourse to national 
sovereignty emerges as a main argument for containing intrusive policies des- 
pite the fact that they rely upon widely shared and accepted human rights 
standards. 

Compliance is equally troublesome with respect to social and economic 
rights. Many states around the globe are obliged by international law to 
deliver what they lack the proper means and resources for. Obliging those 
states and creating high expectations and hope without providing for the 
responsibilities of the international community under these instruments, at 
the very same time amounts to what perhaps is the deepest conceptual flaw 
and irony of the international human rights system. Development assistance 
alone is not in a position to remedy these flaws. It is important to note that 
the trading system, besides the financial system, thus assumes a major role in 
remedying this situation. We come back to this point. 


2. In national and supranational law 

Comparing international compliance of trade rules and human rights, how- 
ever, does not provide the full picture. Human rights are effectively protected 
by domestic constitutional law or by regional supranational law, in particular 
EC law. Enforcement of trade-related decisions are subject to scrutiny of 
compatibility with fundamental rights in many countries. It is on this level 
that tensions play out in legal battles. Enforcement may be stayed in case of 
violations, and human rights protection prevails. The evolution of this rela- 
tionship can be observed in the EC, which has a fascinating case history in 
this respect in the triangle of EC internal market and external economic rela- 
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tions on the one hand, and the protection of fundamental rights by national 
constitutions and within EC law itself on the other. These levels provide 
important insights into the relationship of fundamental rights and trade regu- 
lation on a case-by-case basis. There has been an interesting debate as to 
whether the ECJ truly takes human rights seriously, or whether they were 
rather addressed, and put into the service of free movements of goods, ser- 
vices, labour and capital within the internal market.'® Whatever the answer, 
the example is of paramount importance as EC law shows that trade liberaliz- 
ation is sooner or later confronted with issues relating to the protection of 
domestic or regional fundamental rights, and adjudication needs to be institu- 
tionally allowed to take human rights concerns into account. The same holds 
true of WTO law. There is no interest in having national courts staying 
decisions of panels and the Appellate Body one day on grounds that they 
partly violate constitutional rights. It would seem appropriate that these con- 
cerns can be addressed within WTO adjudication itself in order to avoid a 
clash of different legal orders. 


IV. DIFFERENT ANGLES ON TRADE AND HUMAN RIGHTS 


The relationship of human rights and trade regulation can further be 
approached from two angles or perspectives: what can trade rules do for the 
promotion of human rights? Vice versa, it can be asked what human rights 
can do for the functioning of the multilateral trading system. Depending on 
the angle, one or the other field finds itself in a supporting role. It will be 
necessary to find the common ground of mutual support and detect areas of 
tensions and conflicting claims in future research. A few points may assist in 
designing a research agenda. 


A. What can trade rules do for enhancement of human rights? 


A first group of questions seeks to explore the areas of convergence between 
liberal trade rules and the protection and enhancement of human rights. This 
is where we may detect so called win-win constellations, to use a term 
developed mainly in the trade and environment debate. 


1. Handel and Wandel 

Based upon shared historical foundations, a hypothesis for research may be 
stated and further studied to the effect that an open trading system is benefi- 
cial for the advancement of civil and political rights, including personal lib- 


© See Philip Alston (ed), The EU and Human Rights (Oxford: Oxford University Press 1999), in 
particular Bruno de Witte, “The Past and Future Role of the European Court of Justice in the 
Protection of Human Rights’, id 859-79. 


Trade and Human Rights 125 


erty, freedom of information and expression and opinion, and the advance- 
ment of political rights. Empirical case studies need to address the issue of 
whether a relatively open trading system coincides and develops in parallel 
with effective protection of human rights. For industrialized Western societ- 
ies, the case may be substantiated without too much difficulty. In recent years, 
the European Union is a perfect example. The functionalist approach of trade 
liberalization emerged into what today provides a general constitutional 
framework with strong potential to keep political stability, democracy, and 
human rights in an open society in Europe. Trade has created change and 
openness. Handel und Wandel is the appropriate German term. We are likely 
to see an overall parallel development, with potential conflicts in specific con- 
stellations. And respect for civil and political rights is also likely to produce 
distributive effects as democratic governance cannot allow important seg- 
ments of voters to be left aside. 


2. Trade sanctions for human rights 


The relationship between trade and the political system is of critical import- 
ance for the use of trade measures in support of implementation and realiza- 
tion of civil and political rights. Under democratic governance, the concept 
of engagement (investment and trade) is likely to produce improvement in 
human rights implementation. Handel und Wandel works. In authoritarian 
constellations, this is less likely. Historical experience shows a number of 
cases where repression and neo-liberal policies were combined, often leading 
to injustice and instability. The interesting question here is to what extent 
this combination is sustainable in the long run, and to what extent open 
markets will inevitably call for wider freedoms and respect of fundamental 
rights. Here, the question arises as to what extent trade measures can and 
should be used to impose the betterment of human rights conditions or to 
what extent such policies fail due to conflict with other and different societal 
values.'’ This is a widely debated field. Discussions may be further advanced 
if they would focus on core human rights standards that truly can and should 
be universally valid.'* Whatever the use of economic measures, including 
trade, it is evident that they should not and cannot be applied with respect to 
the entire universe of international human rights guarantees. The task is to 
find out about the core standards that are of paramount importance for the 
protection of human dignity, for the promotion of welfare, and thus for keep- 
ing international stability and peace. 


'7 Cf Alice Tay (ed), East Asia — Human Rights, Nation-Building, Trade (Baden-Baden: Nomos 1999), 
discussing, inter alia, the concept of ‘Asian values’ as opposed to ‘Western human rights’. 


'8 The problem of universality of rights is extensively discussed by Eva Brems, Human Rights: Univer- 
sality and Diversity (The Hague, Boston, London: Martinus Nijhoff 2001). 
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3. Trade and sustainable development 

Things are even more complex in the field of social and economic rights: 
Perhaps, an open trading system with its principles of non-discrimination so 
far has done more for social and economic rights in industrialized countries 
than these mainly programmatic rights themselves, depending on legislation 
and resources, were able to achieve. Perhaps, respect for civil and political 
rights, in the end, is operationally more important to the achievement of social 
policy goals and equitable distribution as they allow for open and robust 
debate. But failure to achieve such goals is likely to result in strong tension 
with social and economic rights and aspirations linked to them. Again, welfare 
effects created by liberal trade do not necessarily trickle down and do not 
necessarily provide distributive justice and equal opportunities for people. It 
may perpetuate privileges and injustices. The same may hold true for extens- 
ive protection of intellectual property rights. Moreover, tensions and conflicts 
may occur where trade liberalization hurts structurally weak sectors and safe- 
guard measures do not prove sufficient to secure social and economic rights 
and interests of people affected. 

The core of the human rights’ debate today clearly relates to the effect of 
the multilateral trading system on developing and transitional economies. 
Social, economic, and cultural rights depict the goals of sustainable develop- 
ment which, in addition, includes sound environmental policies. While indus- 
trialized countries, due, iter alia, to the trading systems, can afford to pursue 
these policies, LCDs, transitional economies, and least developed countries 
still need to build the necessary capital in order to allocate appropriate 
resources to these goals. The old, but unsettled, key question to economists 
therefore remains important for this debate: Under what conditions does an 
open trading system impair or support domestic welfare policies? Do imports 
replace investment and transfer of technology? Do IPRs replace and displace 
local research and production (generics) or support such efforts? Do minimal 
production standards (technical, labour, environmental) impair or support 
capital formation and export potentials or not? To what extent is it necessary 
to support welfare policies by means of international programs and transfer of 
resources? Whatever the answers, it is safe to say that improved market access 
of products of these countries to industrialized economies, in agriculture, in tex- 
tiles, in medium and high technology and labour improves the conditions for 
capital formation and therefore also for welfare policies in accordance with 
human rights standards. This is an important, but possibly not sufficient, con- 
tribution of an open trading system to the realization of social and economic 
rights in developing countries and transitional economies. 

In legal terms, the questions, depending on economic analysis, are and 
remain inter alia: Does the realization of social and economic rights beyond 
granting substantially enhanced market access rights (agriculture, textiles, 
industrial goods, including the elimination of tariff-escalation) call for special 
and differential treatment in the developing world? Are existing policies and 
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agreements sufficiently flexible to allow for appropriate domestic policies? Are 
exemptions to obligations sufficiently taking into account the needs of LDCs, 
LLDs, and transitional economies? To what extent is it necessary to establish 
a link between market access commitments and affirmative support programs 
for such countries? Is it appropriate to deal with conditionalities within the 
WTO itself? To what extent should there be a linkage between market access 
commitments and capacity building programs not only for trade policy, but 
also implementation of human rights, as recent trade agreements stipulate? 
How can such conditionalities be rendered compatible with basic principles 
of MFN and other forms of non-discrimination? What, in addition, are 
requirements of third generation rights, as enshrined in the Convention on 
Biological Diversity, for the trading system? What in particular, are required 
changes in the IPR system to satisfy these needs and aspirations? Finally, 
related questions arise in the current debate on globalization and the fears 
linked to it in all countries alike, in particular with regard to loss of democratic 
government and self-determination. 

The impact of an open trading system on social and economic human rights 
therefore depends on many variables and factors, in particular the domestic 
political system, market access abroad, and support in capacity building. 
There is, of course, no simple and uniform answer. But new linkages need to 
be explored particularly in light of social policy goals. Conceptually, the ques- 
tion arises as to whether specific welfare rights can be identified or whether 
we are bound to deal — under the heading of human rights — with the entire 
universe of trade and development. Perhaps, as much as in the field of civil 
and political rights, it will be necessary and possible to define core minimal 
standards which the overall system should internationally support. Less may 
be more. 


B. What can human rights do for the multilateral trading system? 


A second group of questions relates to the impact of human rights on the 
multilateral trading system. Research is necessary to explore the potential 
support of human rights in stabilizing and reinforcing trade rules and rela- 
tions. Results may differ for civil and political rights on the one hand, and 
social and economic rights on the other hand. 


1. Civil and political rights 

Based upon the common foundations discussed, a large area of convergence 
potentially emerges between trade regulation and civil and political rights. 
Where these rights are protected, open markets and non-discrimination are 
likely to be respected and market access and predictability or expectations are 
stable. Protection of civil and political rights is beneficial for good governance, 
which in turn is beneficial for proper conduct of trade and market access. For 
example, freedom of expression is important to bring about transparency and 
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prevent asymmetry of information in the market place. Moreover, restrictions 
of trade often will also result in restriction of fundamental rights. The Euro- 
pean Court of Justice therefore has adopted a policy of construing restrictions 
of the four freedoms and competition rules in light of human rights, which 
results in narrowing the scope for restrictions." 

The question therefore needs to be addressed as to what extent the protec- 
tion of civil and political rights is a necessary ingredient and component of 
the international trading system. Which rights are of a high functional import- 
ance for transparency of markets, for the rule of law and stability? Is it possible 
to define core standards and a list of specific rights in this respect? 


2. Economic, social and cultural rights 

Conceptually, a difficult problem will again be found in the field of social, 
economic, and cultural rights. These rights are often seen as anathema to an 
open and liberal trading system. Yet, we need to ask the question to what 
extent welfare policies are an important ingredient for successful trade lib- 
eralization and the maintenance of a sustainable open system. To what extent 
do social and economic rights support confidence and security, allowing gov- 
ernments to take on additional commitments? A safety net clearly helps. We 
recall that the great advances of market access rights under the GATT and 
up to the Uruguay Round were accompanied by the creation of the welfare 
state in industrialized countries in the post-World War II era. Such creation 
was not a matter of international law. It was a matter of domestic law and 
policy, shared among many countries, yet, in hindsight, a necessary condition 
of sustained international market opening. The same process can be observed 
within the European Union. Trade liberalization called for policies of coher- 
ence and social and economic development of disadvantaged regions and 
individuals alike. Are further advances after the Uruguay Round dependent 
on the creation of minimal welfare structures in developing countries and 
transitional economies? Is it possible to leave the matter further to national 
governance? Or, is it necessary to provide minimum guarantees by and 
through the international economic system? Problems recently identified on 
the international level relating to the procurement of affordable medicines 
spearhead this dimension of the international economic order. Do human 
rights oblige us to do more on transfer of technology and benefit sharing? 
How to establish the necessary linkages in different fora between international 
efforts to promote social and economic rights and trade liberalization? How 
to factor these guarantees into the trading system? What should, in retrospect, 
be taken up again from the trade-related contents and claims of the New 


Leading cases include Case 36/75 Rutili v Minister for the Interior [1975] ECR 491 (free movement 
of persons); Case C 260/89 Ellinki Radiophonia Tileorassi AE v Dimotiki Etaira Plifforissis et al (1991) 
ECR 12925 (ERT) (public monopolies). 
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International Economic Order discussed in the 1970s and 1980s? There are 
no simple answers to these issues. Problems cannot be approached on a high 
level of abstraction, but require detailed analysis. Importantly, they should be 
addressed not only in terms of potentially restricting trade, but also from 
a perspective that social and economic rights enjoyed effectively operate as 
long-term stabilizers of a predictable multilateral trading system. 


V. THE PROCESS OF CONSTITUTIONALIZATION 


Many of the problems discussed may require, upon analysis, legislative 
changes in international agreements and national law. They require close 
interaction of different policy areas, overcoming traditional fragmentations. 
Absent such changes in treaty-making, the issue arises as to what extent 
human rights concerns can and should be taken into account in interpreting 
contemporary WTO law. Similarly, to what extent should trade concerns be 
taken into account in the process of construing existing human rights guaran- 
tees? Both these dimensions entail issues of constitutionalization. 


A. From functionalism to constitutionalism 


Complex interlinkages between trade regulation and in particular social and 
economic rights or sustainable development at large show that the agenda of 
economic and legal development requires close co-operation and co- 
ordination between different actors and fora. It is apparent that progress no 
longer can be made within a single functionalist institution. Steps need to be 
taken hand in hand in areas of tension and conflicting interests. We need a 
framework which allows equality of legitimate interests to be taken into 
account, brings about practical co-ordination of differing policy goals, and 
allows for balancing of the fundamental interests involved. It is no longer 
possible to look exclusively at the protection of human rights, or, vice-versa, 
exclusively at the protection of market access rights. 

The constitutional discourse thus needs to develop a coherent integration 
of different policy goals in international relations. This is true not only for 
trade and human rights, labour, environment, finance. It is equally true 
among other areas, such as human rights and the environment. Such co- 
ordination is difficult. Even in the nation states, governments often fail to 
co-ordinate policies in a sufficient manner. The structure of ministries and 
departments, often closer to their counterparts abroad, make consensus 
building and decision-making difficult even at home, let alone on a global 
scale. But it is certainly difficult under the current doctrine of international 
law, still remaining within the bounds of a contractual system. It is submitted 
that we are not sufficiently prepared in institutional terms to deal with such 
conflicts. The same is probably true for treaty interpretation. 
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B. Linking and building common institutions 


Linking trade and human rights implies fundamental institutional issues. It is 
doubtful whether the traditional framework of international law and interna- 
tional organizations, even under the umbrella of the United Nations, is con- 
ceptually able to bring about sufficient cohesion. Constitutional theory, diplo- 
macy, and state practice needs to develop appropriate institutional 
arrangements. 

International institutions need to develop forms of co-operation and co- 
decision-making that allow mutual consultation on and define the impact of, 
and on, rules on other areas of the law. This is important in the process of 
negotiations. A constitutional doctrine will work towards common institu- 
tions of dispute settlement which no longer work along functional allocations 
of different and special regulatory areas, such as trade, human rights, or the 
environment. New modes of interaction of different institutions should be 
developed. The old idea of universality of jurisdiction needs to be re- 
examined and revived, turning away from current specialization and frag- 
mentation. It should be combined with modern and more efficient forms of 
litigation than what is known as the traditions of civil and common law courts. 
As a start, and provided appropriate and balanced institutional representation 
is secured, the model of WTO dispute settlement may thus also be discussed 
as an architecture to encompass human rights litigation to the extent it is 
linked to trade regulation. 


C. Do we need new principles of treaty interpretation? 


Building common institutions does not stop here. It also entails the operation 
of the law as an institution. International courts need to develop a theory 
which permits taking into account, in the process of applying and interpreting 
the law, legitimate interests pertinent to other regulatory fields of law. This 
has been the core function of constitutional courts. Today, this is increasingly 
true for panels and the Appellate Body, as well as for international bodies 
interpreting human rights standards. They are increasingly asked to look 
beyond the proper province of trade law, taking into account other instru- 
ments or principles of law. How far can this go, accepting the fact that they 
do not yet command the authority of constitutional courts but remain organs 
of a relatively fragile international system? 


1. Interpretation of WTO law 

Arguably, an orthodox and static application of the Vienna Convention on 
the Law of Treaties does not sufficiently allow inherently taking into account 
conflicting policy goals in treaty interpretation. The rules of Article 31 and 
32 strongly emphasize the wording and imply that interpretation and applica- 
tion has to focus on specific treaty provisions. Contextual intepretation allows 


Trade and Human Rights 131 


the scope to broaden to some extent and to take into account implied factors 
and considerations. Recent jurisprudence points in this direction.” Does it 
also allow accounting for human rights concerns? Is it possible, under the 
present framework, to develop a doctrine of interpretation consistent with 
international human rights standards under the Vienna rules beyond the ports 
of entry in positive WTO law (preamble, public order, morality, social policy 
goals). What standards of review should apply in assessing national law and 
decisions that take into account human rights concerns? And what, on the 
other hand, are the economic implications of opening up the system to this 
effect? 


2. Interpretation of human rights law 

Similarly, should human rights take into account legal requirements of the 
multilateral trading system? How can bodies dealing with human rights pro- 
tection take into account, in a fully informed manner, the implications for the 
multilateral trading system? The question should be addressed to what extent, 
vice-versa, the interpretation of human rights needs to take into account the 
principles, needs, and precepts of the multilateral trading system. It would 
seem that the realization of a right to health and a right to food cannot be 
achieved without appropriately taking into account these fundamentals. 
Should there be a doctrine of interpretation consistent with principles of trade 
law? Lessons need to be learnt on both sides in judicial policy-making, argu- 
ably resulting in a novel doctrine of treaty interpretation beyond the classical 
contractual foundations of international law. Yet, we still lack the theoretical 
foundations to do so. 


D. Towards incorporated minimal standards 


Finally, should basic human rights essential for the overall operation of the 
multilateral system be directly incorporated in WTO law, and if yes, which 
ones? Conceptually, the problem goes beyond the issue of labour rights. Is 
there a minimal standard catalogue of truly universal civil, political, social, 
economic, and cultural rights which form essential ingredients and require- 
ments for a mutually supportive relationship of trade regulation and funda- 
mental precepts of justice? Vice versa, should human rights instruments 
incorporate basic tenets of the multilateral trading systems, in particular the 
principles of non-discrimination, and shape them in terms of individual 
rights? Would this be a way of achieving coherence inasmuch as it cannot be 
achieved by treaty interpretation alone? 


2° See United States — Import Prohibitions of Certain Shrimps and Shrimp Products, Report of the Appellate 
Body (AB 1998-4, WT/DS58/AB/R); European Communities — Measures Affecting Asbestos and Asbes- 
tos-Containing Products, Report of the Appellate Body (AB-2000-11, WT/DS135/AB/R 12 March 
2001). 
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CONCLUSION 


This article does not purport to be more than a modest beginning of a long 
journey that the international legal and economic academic community needs 
to embark upon. It seeks to raise questions and, where answers are given, 
they are of a preliminary nature, subject to review and discussion once we 
know more about the mutual intricacies of the two traditions of human rights 
and international trade. Much work lies ahead. But there is hope. It would 
seem that common foundations can be identified, common traits discovered, 
and divergences may finally prove to be a lesser obstacle than anticipated in 
building a more coherent global legal system in the age of globalization and 
integration. The long-term legitimacy of the multilateral trading system relies, 
as much as the law of many nations and the European Union, on democracy 
and the advancement of human rights. Vice versa, viable human rights, both 
civil and political, and social and economic, cannot flourish without a well- 
functioning economic system of which international trade regulation is an 
important and vital ingredient. While interpretation of existing agreements 
may achieve considerable results in interfacing these dimensions, and go quite 
a long way towards this, the building of common institutions will be necessary 
to achieve fuller coherence. It is time to say goodbye to fragmentation and a 
tradition of splendid isolation within international law. Article 28 of the Uni- 
versal Declaration obliges and encourages us to do so. 


